




of th e used fracki ng fluid retu rns to th e
surface, where it is stored for reu se,
treatment, or disposal.'

The fracking fluid-also called slick­
water-typically contains compounds
such as diesel fuel, formaldehyde, acids,
and other potentially toxic chemicals.
Once th e fluid is re turned to the sur­
face, it may also carry salts, chlori des,
heavy minerals, and rad ioactive mate­
ria ls released from th e rock during th e
fractur ing process."

As vividl y portrayed in the 2010

doc umentary Gasland, a primary envi­
ronmental concern over fracking is the
seepage of slickwater and underground
gases or minerals into groundwater and
surface water resources," Landowners
near dr illing sites report tap water that
gushes brown, heavy metals in thei r
drin king water, and pipes that spout into

flame, fueled by methane or other com­
bustible gases in th e groundwater,"

Drilling compani es argu e th at the
Ma rce llus gas lies th ousand s of fee t
be low known aquifers, that state regu ­
lations require we lls to be cased and
grouted to protect against seepage,
and that frack ing fluids contain only a
small pro portion ofche micals, many of
which are found in ordina ry household
product s." But eve n th ese compa nies
acknowledge that th e technology to
prevent leakage re mains under devel­
opment . And drillers in Pennsylvania
have regularly violated state environ­
mental regulations."

The risk of seepage from centralized
fluid storage and treatment facilities also
poses environmenta l challenges. Large­
sca le trucking of frackin g fluid s poses
additional threats-through spills, leaks,

and ru noff. A th ree-d ay crackdown by
th e Pennsy lvania state police yielded
hun dr eds of state truckin g violatio ns
in gas-industry trucks; 140 trucks were
pulled from service."

The drilling process may facilitate
the release of underground , natu­
rally occurring radioactive material
(NORM), including uranium . Dispos­
ingofNORM creates its own problems
of poten tial leaks,"

In Pennsy lvania and New York, a
large part of the Marcellus formatio n
underl ies the environmentally sensi­
tive Susquehanna and Delaware River
watersheds.A preliminary study of small
watersheds in northeast Pennsylvania
released by the Academy of Natural
Sciences in October 2010 indicates that
the sheer density of drilling operations
impairs the health of a waters hed, shown

" I'm concerned about a
process that undercuts the civil
justice system, where the
person making the decisions as
to claims payments is not
independent, the claims process
is not transparent , and, at best ,
the signals coming from the
person paying the claims are
wildly inconsistent," Jones said.

Alabama Attorney General
Troy King wrote in a December
28 USA Today op-ed, "Feinberg
has exploited the hopelessness
and despa ir that many Gulf
Coast residents fee l ... by
tell ing them that they will
receive a bette r deal through
the claims process than if they
go to court-a statement he
cannot substantiate."

King and the Florida,
Louisiana, and Mississippi
atto rneys general issued a
notice caut ioning claimants to
consult lawyers before signing
releases. "Due to the specula­
t ive nature of estimating a final
claim value and the breadth of
the GCCF release, the attorneys
general advise claimants

against accept ing any form of
final payment or signing any
release without first thoroughly
reviewing and understanding the
GCCF's terms," the notice said.

Richard Arsenault , an
Alexandria, Louisiana, lawyer,
acknowledged the "risk that
unrepresented people tend to
be taken advantage of," but he
said his experience with the
fund has been positive and his
clients have been treated fairly.

Meanwhile, lit igation is
moving forward. Joining the
more than 300 cases in the
MOL is one filed by the U.S.
Department of Just ice (DOJ) on
December 15. The lawsuit
names nine defendants ,
alleging that the ir violations of
safety and operating regulations
caused or contr ibuted to the oil
spill. The lawsuit seeks to hold
the companies responsible for
government removal costs ,
economic losses , and environ­
mental damage. The agency is
investigating both criminal and
civil allegat ions, and it will
coordinate discovery with other

MOL plaint iffs.
Jones said he thinks the

DOrs involvement wil l promote
efficiency in discovery. "To have
the major stakeholders at the
tab le is a good thing," he said.
His firm represents more than
1 ,000 clients in the litigation.

Arsenault isn 't so sure. He
noted that the addition of the
DOJ suit may further complicate
an "already extraordinary case"
with many moving parts . "We're
in uncharted territory with a
case of this magnitude and a
fund put up in the embryonic
stages of lit igati on," he said.

In early January, Barbier
settled a dispute about where
the first round of depositions of
18 BP employees would be
held, ordering the part ies to
conduct them in New Orleans.
(In re Oil Spill by the Oil Rig
Deepwater Horizon in the Gulf of
Mexico on April 20, 201 0 , No.
2:10-02179 -CJB-SS (E.D. La.
Jan. 3 , 2011).)

Trial in the first test case,
involving liability and damages
issues under the Oil Pollution

Act, is planned for June. Trials
in the next test cases are
expected in February 20 12.

The National Commiss ion
on the BP Deepwater Horizon
Oil Spill and Offshore Drilling,
estab lished by President
Obama, released its final
report on January 11, detailing
what went wrong and recom­
mending actl ons'to prevent
futu re disaster s. It found that
"the immediate causes of the
Macondo well blowout can be
traced to a series of identifi­
able mistake s made by BP,
Halliburto n, and Transocean
that reveal such systemat ic
failu res in risk management
that they place in doubt the
safety culture of the ent ire
indust ry."

Jones said the report is
likely to be helpful, but the
"nuts and bolts" of the litigation
will come through discovery.

Arsenault agreed. "The
documents and depos itions will
be where the rubber meets the
road," he said.

- All ison Torres Burt ka
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