
UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 

 

LUANNE MILLER, on behalf of herself and 
all others similarly situated, 
 
                                               Plaintiff, 
 
vs. 
 

 
E. I. DU PONT NEMOURS AND 
COMPANY, a Delaware Corporation, 
 
                                               Defendant.  

CASE NO.:  
 
 
JUDGE: 
 
 
 
CLASS ACTION COMPLAINT 
 
DEMAND FOR JURY TRIAL 

 

CLASS ACTION COMPLAINT 

Plaintiff Luanne Miller (“Plaintiff”), on behalf of herself and all others similarly situated, 

brings the following Class Action Complaint against Defendant E.I. DuPont de Nemours and 

Company (“DuPont” or “Defendant”), upon personal knowledge as to her own acts and status, 

and upon information and belief as to all other matters, alleges as follows: 

 NATURE OF THE ACTION 

1. This action arises from DuPont’s introduction and sale of its Imprelis™ Herbicide 

(“Imprelis™” or the “Product”), and is brought on behalf of property owners who have sustained 

damages from the use of Imprelis™. 

2. Imprelis™ is an aminocyclopyrachlor methyl herbicide – four times more 

powerful than Agent Orange – created, manufactured, marketed, and sold by DuPont.  

Imprelis™, which was conditionally approved for commercial use by the United States 
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Environmental Protection Agency in 2010, and is touted by DuPont as being the “most advanced 

turf herbicide in over 40 years.” 

3. While DuPont advertised, marketed and represented Imprelis™ as being 

environmentally friendly and safe to use, that is simply not the truth.  In its relatively short time 

on the market, DuPont’s’ Imprelis™ has proven to be a frighteningly effective tree killer. 

4. Shortly after DuPont began advertising, marketing and selling Imprelis™, reports 

began emerging that trees located in proximity to Imprelis™ application sites were yellowing 

and dying. 

5. Far from being isolated incidents, thousands of trees have been reported as having 

been affected by Imprelis™ – with tens of thousands more to come, due to the persistent and 

non-soluble nature of the powerful chemicals in that herbicide. 

6. Lawn care professionals have described Imprelis™ as the lawn care industry’s 

“Hurricane Katrina” – and the full extent of the damage DuPont’s Imprelis™ product has caused, 

is only beginning to manifest itself. 

7. Rather than pulling Imprelis™ from the market or otherwise offering to assist 

and/or compensate property owners and lawn care companies injured by Imprelis™, DuPont has 

effectively “doubled down,” suggesting that these thousands of tree deaths – all of which 

occurred after Imprelis’™ commercial launch and all in proximity to its application – were not 

its fault, and were actually caused by environmental factors or improper application by lawn care 

professionals.   

8. DuPont continues to advertise and sell Imprelis™, and its corporate damage 

control efforts described in Paragraph 7 have failed to cure or otherwise mitigate the harm it has 
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caused – and is continuing to cause – Plaintiff and all members of the National Class and Ohio 

Subclass as defined below.       

9. In this action, Plaintiff, on behalf of herself, the National Class and/or the Ohio 

Subclass, asserts statutory claims for DuPont’s violations of the Delaware Consumer Fraud Act 6 

Del. C. §§2511-27, 2580.84; the Delaware Deceptive Trade Practices Act, 6 Del. C. §2531.36; 

the Ohio Consumer Sales Practice Act, §1345.01 et seq.; and, the Ohio Deceptive Trade 

Practices Act, §4165.01 et seq., as well as common law claims of strict liability, negligence, 

unjust enrichment, negligent misrepresentation, fraud, and fraudulent concealment. Plaintiff, on 

behalf of herself, the National Class and/or Ohio Subclass, seeks declaratory and injunctive 

relief, monetary and statutory damages and attorneys’ fees. 

JURISDICTION AND VENUE 

10. This Court has original jurisdiction over this action pursuant to 28 U.S.C. 

§1332(d)(2). The matter in controversy, exclusive of interest and costs, exceeds the sum or value 

of $5,000,000 and members of the National Class and the Ohio Subclass are citizens of a state 

different from Defendant. 

11. This Court has jurisdiction over Defendant because a substantial portion of the 

wrongdoing alleged in this Complaint took place in the State of Ohio and because Defendant is 

authorized to do business in the State of Ohio. 

12. Venue is proper in this Court pursuant to 28 U.S.C. §1391 because many of the 

acts and transactions giving rise to this action occurred in this District; Defendant has 

intentionally availed itself of the laws and markets within this District through the promotion, 

advertising, marketing, distribution and sale of its products, including Imprelis™, in this District; 
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Defendant does substantial business in this district; and because Defendant is subject to personal 

jurisdiction in this District. 

PARTIES 

13. DuPont is a Delaware corporation, headquartered in Wilmington, Delaware.  

DuPont develops and markets products in areas such as food and nutrition, agriculture, health 

care, apparel, safety and security, construction, electronics, and transportation. 

14. DuPont, which bills itself as, among other things, a “science-based products and 

services company,” develops, manufactures, tests, markets, and sells a number of chemical 

products, including herbicides like Imprelis™. 

15. Plaintiff Luanne Miller owns the property located at 3360 Forest Overlook Drive 

Seven Hills, Ohio 44131.  Like the other National Class and Ohio Subclass members, as defined 

below, Plaintiff has suffered identical or nearly identical harm caused by the Defendant’s action 

and inactions.  Plaintiff’s experience represents the typical scenario of other members of the 

National Class and Ohio Subclass as defined herein. 

16. In or around 1996, Plaintiff contracted for and purchased landscaping services, 

which included planting several new trees. 

17. For several years, Plaintiff has had a contract with Rossi Landscaping, Inc., 

pursuant to which Michael Rossi would care for and manage Plaintiff’s lawn. 

18. In the course of Michael Rossi’s care of Plaintiff’s lawn, Michael Rossi applied 

Imprelis™ to Plaintiff’s property on several separate occasions. Michael Rossi applied 

Imprelis™ to Plaintiff’s property in accordance with the directions, instructions, advertising, 

representations and warranties supplied by DuPont to Michael Rossi and other lawn care 

professionals throughout the country for the use of Imprelis™. 
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19. As a result of the application of Imprelis™ to her property in accordance with the 

instructions and direction provided by DuPont, Plaintiff, as well as other National Class and/or 

the Ohio Subclass members suffered significant damage and harm to their trees, and will suffer 

even further damage to their lawns and gardens because of Imprelis™. 

20. On information and belief, these trees located on Plaintiff’s property, as shown in 

the following photographs which were taken on July 19, 2011, were permanently damaged by 

and as a result of Imprelis™.  
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21. Plaintiff is as concerned with stopping DuPont from harming others as she is for 

her own situation. 

22. Upon information and belief, Defendant’s  Imprelis™ herbicide has been applied 

to thousands, if not tens of thousands, of lawns and other properties throughout the United States, 

particularly including properties located throughout Ohio where damage is so extensive that 

Ohio is the Epicenter of “Destruction By Imprelis™”.  

CHOICE OF LAW 

23. Plaintiff, and the members of the National Class and the Ohio Subclass are 

unable, through reasonable investigation, to obtain information of many of the factors relevant to 

a final choice-of-law determination. DuPont is in possession of such information. 

24. On information and belief, both Delaware and Ohio law apply to all claims 

asserted in this litigation.   Delaware is DuPont’s home state and location of its corporate 

headquarters.  The property owned by Plaintiff and all members of the Ohio Subclass’ property 
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was damaged in Ohio.  Both Delaware and Ohio statutory law apply.  Common law claims are 

similar under Ohio and Delaware common law. 

25. DuPont’s unlawful practices emanated, were orchestrated and occurred in 

Delaware.  Delaware law applies to all statutory law claims because DuPont’s unlawful practices 

occurred in Delaware. Ohio statutory law applies to the damages incurred by the Plaintiff and 

members of the Ohio Subclass as the damages occurred in Ohio.  To the extent that DuPont 

engaged in unlawful conduct in other jurisdictions, on information and belief that conduct 

emanated from and was orchestrated from Delaware. 

FACTUAL ALLEGATIONS 

DuPont’s Development of Imprelis™ and EPA’s Conditional Registration 

26. Imprelis™, which DuPont characterizes as a “post-emergent herbicide for the 

most common and toughest broadleaf weeds,” is a “potassium salt of aminocyclopyrachlor.” 

27. Aminocyclopyrachlor – the active ingredient in Imprelis™ – is non-volatile, 

highly soluble in water, and highly mobile in soils.  Aminocyclopyrachlor is a chemical that 

persists in the environment, does not break down during composting, and has been reported to be 

hazardous to flowers, vegetables, and other plants. 

28. Aminocyclopyrachlor is in the chemical class of the pyrimidine carboxylic acids, 

which is similar to pyridine carboxylic acid herbicides which includes herbicides such as 

aminopyralid, clopyralid, and picloram.  These chemicals have had repeated incidents where 

treated plant residues contaminated non-target plants.  DuPont refers to aminocyclopyrachlor as 

the “most potent auxin herbicide ever discovered.”  

29. DuPont advertises and sells Imprelis™ as being “a post-emergent broadleaf weed 

control product that provides turf professionals with an innovative solution to control a wide 
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spectrum of broadleaf weeds.”  DuPont has also represented – and continues to represent – that 

Imprelis™ is “the most scientifically advanced turf herbicide in over 40 years.”1   

30. DuPont further markets Imprelis™ as being “readily absorbed by plant leaves and 

roots – translocated in both the xylem and phloem – and is thought to accumulate in the 

meristematic regions of the plant.  Herbicide symptoms typically first occur within a few hours 

to a few days after application. The most noticeable symptoms on target weeds include the 

bending and twisting of stems and the cupping of leaves.”2 

31. DuPont also advertises – and continues to represent – that Imprelis™ is 

environmentally friendly, claiming on its website that “[a]lthough Imprelis® is tough on weeds, it 

has one of the lowest application rates in lawn care, making it easy on the environment.” 

(Emphasis added).  “Imprelis™ Herbicide.”3 

32. According to DuPont’s October 4, 2010 press release, (the “October Press 

Release”); the Company began researching and testing Imprelis™ in 2006.  “New DuPontTM 

Imprelis™.  Herbicide Provides Post-Emergent Control of Dandelion and Clover Plus Tough-to-

Control Broadleaf Weeds.”4 

33. On its Website, DuPont touts the fact that it developed, tested, and commercially 

released aminocyclopyrachlor onto the market in the “unheard of” time frame of “under eight 

years.” 

���������������������������������������� �������������������
1 http://www2.dupont.com/Professional_Products/en_US/Products_and_Services/Imprelis/index.html, last visited 
July 18, 2011.  
2�http://www2.dupont.com/Professional_Products/en_US/Products_and_Services/Imprelis/index.html, last visited 
July 18, 2011.�
3 http://www2.DuPont.com/Professional_Products/en_US/Products_and_Services/Imprelis/index.html, last visited 
July 18, 2011 
4 http://www2.DuPont.com/Professional_Products/en_US/News_and_Events/Release_10_04_2010.html, last visited 
July 18, 2011�
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34. DuPont claims in the October Press Release that “independent university 

researchers and contractors have conducted over 400 field trial protocols to evaluate Imprelis™ ” 

since 2006.5   

35. On August 31, 2010, the EPA granted DuPont a conditional registration of 

Imprelis™ “for use on turf grasses that are being grown for aesthetic or recreational purposes or 

climatic modification in or around home lawns, residential dwellings, business and office 

complexes, shopping complexes, multi-family residential complexes, institutional buildings, 

airports, cemeteries, parks, playgrounds, schools, day-care facilities, golf courses, athletic fields, 

other landscaped areas and sod farms.”  DuPont Imprelis™ Herbicide Conditional Registration 

(“EPA Registration.”)6  

36. Following the EPA’s conditional registration grant, DuPont began marketing and 

selling its Imprelis™ herbicide throughout the United States – except for California and New 

York, because each of those states has separate review processes for herbicides such as 

Imprelis™.  New York State officials refused to approve the marketing and sale of Imprelis™ in 

New York because, those officials concluded, it does not bind with soil and it leaches into the 

groundwater – two of the very problems giving rise to cause and persistence of the damages 

alleged herein.  California state officials continue to review Imprelis™ and have, to date, 

continued to ban DuPont’s marketing and sale of that chemical in the State of California.  

DuPont’s Marketing and Sale of Imprelis™ 

37. In the Spring of 2011, following the EPA’s conditional registration of Imprelis™ 

DuPont began widely marketing and selling it throughout the United States. 

���������������������������������������� �������������������
5 http://www2.dupont.com/Professional_Products/en_US/Products_and_Services/Imprelis/index.html, last visited 
July 18, 2011. 
6 http://www.epa.gov/pesticides/chem_search/ppls/000352-00793-20100831.pdf (last visited July 18, 2011).�
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38. In its April 12, 2011 press release (the “April Press Release”), DuPont announced 

the release of a “new 4.5 fl. oz. package size for DuPont™ Imprelis™ herbicide.” 7  

39. In the April Press Release DuPont represented that “Imprelis™ allows turf 

professionals to control dandelion, clover and plantains plus the toughest broadleaf weeds – like 

ground ivy, wild violets and clover – even during reseeding or rainy days.”  

40. DuPont led  professionals to believe that Imprelis™ has a “low environmental 

impact” and represented that “[p]rofessionals treating residential and commercial lawns, golf 

courses, sod farms, and sensitive areas such as schools, parks and athletic fields will benefit from 

[Imprelis™’] high level of performance and environmental features” in the April Press Release. 

41. DuPont has, and continues, to advertise Imprelis™ to lawn care professionals on 

its website as “exhibit[ing] favorable environmental and toxicological characteristics.” 

“Imprelis® Herbicide.”8  

42. By early 2011, as a result of DuPont’s extensive marketing efforts, Imprelis™ 

was being widely used throughout the United States, and particularly throughout Ohio – which is 

fast becoming the Epicenter of “Destruction By Imprelis™”. 

43. According to the Imprelis™ label that DuPont conditionally registered with the 

EPA, Imprelis™ is “intended for use by commercial applicators only.”  EPA Registration.   

44. Due to the requirement that Imprelis™ must be professionally applied, DuPont 

marketed, advertised, and sold its Imprelis™ herbicide to lawn care companies and other of its 

customers that provide lawn and landscape maintenance services to their customers, or are of a 

���������������������������������������� �������������������
7 http://www2.DuPont.com/Professional_Products/en_US/News_and_Events/Release_04_12_2011.html (last visited 
July 18, 2011). 
8 http://www2.DuPont.com/Professional_Products/en_US/Products_and_Services/Imprelis/index.html (last visited 
July 18, 2011).�
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sufficient size to qualify as professional applicators themselves (i.e. country clubs and golf 

courses). 

45. Lawn care professionals thus applied Imprelis™ to their customers’ lawns and 

other properties throughout the United States, including in Ohio. 

Imprelis™ Damages and Kills Trees 

46. Notwithstanding DuPont’s contrary marketing representations, it has emerged that 

its Imprelis™ herbicide is harmful and certainly far from “easy” on trees, as DuPont continues to 

represent. 

47. Mere months after DuPont began marketing, advertising, promoting, selling and 

teaching professionals how to apply Imprelis™; numerous reports began emerging describing the 

devastating and persistent effect Imprelis™ applications were having on trees.  Specifically, 

reports were documenting that, across the United States, trees that had been exposed to DuPont’s 

Imprelis™ herbicide were withering and dying.  Indeed, Imprelis™ applications were being 

immediately followed by lethal damage to mature trees, including Norway and Colorado spruce, 

white pines, and other evergreens. 

48. On June 10, 2011, Buckeye Lawn and Garden Online, a weekly bulletin published 

by the Ohio State University Extension (the “OSU Extension”), reported that: 

Numerous calls came in to Extension offices throughout Ohio in the past week 
from landscapers, commercial plantings, and golf courses concerning issues with 
Norway spruces as well as white pines. The symptoms on Norway spruce include 
significant needle twisting and browning, terminal curling and drooping on new 
growth, and in some cases needle browning and twisting on older growth. These 
symptoms are different from earlier Norway spruce symptoms this spring (total or 
sectional dieback) presumed to be associated with weather conditions over a 
number of months. 
 

Case: 1:11-cv-01517-LW  Doc #: 1  Filed:  07/22/11  11 of 44.  PageID #: 11



12 
 

Buckeye Yard and Garden Online, June 9, 2001, section 5.A (“OSU Extension Article.”)9 

49. In its bulletin, the OSU Extension reported further on the link between the tree 

damage and deaths and the use of Imprelis™, concluding that “a common denominator of this 

particular damage on these samples appears to be an association with turf grass applications 

of the herbicide Imprelis™.”  Id. at 5.A (emphasis added). 

50. Correspondingly, Robert Siebenthaler, a certified arborist for the Dayton, Ohio-

based The Siebenthaler Company, described the symptoms exhibited by evergreen trees 

damaged by Imprelis™:  “You’ll start seeing the tips of the branches, the new growth, curling 

and browning, and there will be needle drop.” Dayton Daily News, New Herbicide Could Be 

Linked To Sick Trees, July 15, 2011 (“Dayton Article.”)10 

51. As seen in the photographs immediately below and in the photographs taken on 

July 19, 2011 of trees located on Plaintiff’s property, the damage Imprelis™ has caused to the 

trees has taken a uniform pattern consistent with Mr. Sieberthaler’s conclusions – with the 

DuPont-manufactured poisons being carried up through the root systems and into the trees’ 

extremities and causing yellowing and curling of those extremities as the first step in killing off 

those trees. 

   

�����������������������������������������������������������
9 http://bygl.osu.edu/index.php?option=com_content&view=article&id=945:bygl-june-09-2011&catid=1:latest-
news&Itemid=74 (last visited July 18, 2011). 
10 http://www.daytondailynews.com/news/ohio-news/new-herbicide-could-be-linked-to-sick-trees-1208355.html 
(last visited July 18, 2011).�
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52. Mr. Siebenthaler further described Imprelis™ as being a “death sentence” to trees 

that have taken in Imprelis™ through their roots, and said there is “little to do to counteract its 

effects.” Dayton Article at 2. 

53. Property owners, including Plaintiff, experienced, and will continue to 

experience, similar tree damage and death caused by DuPont’s Imprelis™ herbicide.  On July 15, 

2011, the New York Times characterized Imprelis™ as being “the leading suspect in the deaths of 

thousands of Norway spruces, eastern white pines and other trees on lawns and golf courses 

across the country.”  New York Times, New Herbicide Suspected in Tree Deaths, July 14, 2011 

(“New York Times Article.”)11  “Destruction by Imprelis™” is an ongoing devastation of nature. 

54. Likewise, Matt Coats, service manager for a nursery in Michigan, described 

Imprelis’™ effect on trees as “devastating.”  New York Times Article at 2.  

55. Numerous experts agree that these tree deaths – and the continuing damage that 

will occur to trees affected as a result of “Destruction By Imprelis™” was no coincidence and 

that it has been (and will be) caused by DuPont’s Imprelis™ herbicide.  The OSU Extension 

reported that “[f]rom the samples sent to Extension offices and labs and subsequent field visits to 

look at symptoms, this looks to be a significant problem…”  OSU Extension Article at 5.A. 

56. On July 14, 2011, the New York Times reported: 

No firm estimate exists on the extent of the tree die-off. But Bert Cregg, an 
associate professor of horticulture and forestry and an extension specialist with 
Michigan State University who has fielded many calls from landscapers and 
inspected affected trees, said the problem existed across the country. Many 
extension services have issued warnings, Dr. Cregg said. “This is going to be a 
large-scale problem, affecting hundreds of thousands of trees, if not more,” 
he said. [Emphasis Supplied]. 
 

New York Times Article at 2. 
 

���������������������������������������� �������������������
11 http://www.nytimes.com/2011/07/15/science/earth/15herbicide.html?pagewanted=all (last visited July 18, 2011). 
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57. Similarly, the Columbus Dispatch quoted landscaper Mark Wehinger as 

describing Imprelis™ as “the lawn-care industry’s Katrina,” comparing the herbicide to the 

devastating 2005 hurricane.  The Columbus Dispatch, Is Weedkiller Killing Trees?  New DuPont 

Herbicide is Suspected of Backfiring, July 14, 2011 (“Columbus Dispatch Article.”)12  

58. Tree owners in Wisconsin have also reported tree deaths after using Imprelis™.  

On July 17, 2011, the Racine Journal Times reported that “this year there is a new herbicide 

being used for the first time by many lawn care professionals in Wisconsin called Imprelis™ that 

has been associated with growth distortion and damage in conifers and other landscape plants.”  

Racine Journal Times, The Root of It All:  Strange Tree Growths May be Caused by Herbicide, 

July 17, 201113  

59. Likewise, Indiana property owners “complained to lawn care professionals about 

the herbicide Imprelis™, and the damage it caused.”14   

60. Thus, rather than receiving the environmentally safe lawn treatments DuPont 

represented Imprelis™ would provide, Plaintiff and all members of the National Class and Ohio 

Subclass, instead suffered – and continue to suffer – serious and sustained losses in the form of 

their trees being detrimentally affected and killed by DuPont’s Imprelis™ herbicide. 

61. On July 17, 2011, the Detroit Free Press reported that as a result of the 

widespread and sustained damages caused by DuPont’s Imprelis™ herbicide, the EPA “is 

expected to begin an ‘expedited review’ by the end of this month into whether the weed-killer 

Imprelis™ is harming or killing some species of evergreens….EPA is taking this very 

���������������������������������������� �������������������
12 http://www.dispatch.com/live/content/local_news/stories/2011/07/14/is-weedkiller-killing-trees.html?sid=101 
(last visited July 18, 2011). 
13 http://www.journaltimes.com/lifestyles/columnist/patti/article_2ee43898-acec-11e0-936f-001cc4c002e0.html (last 
visited July 18, 2011) 
14 http://www.theindychannel.com/news/28238347/detail.html (last visited July 18, 2011).�
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seriously.”  Detroit Free Press, EPA to Study Whether Imprelis™ Lawn Weed-Killer Hurts Trees, 

July 17, 2011 (“DFP Article.”)15  

62. The full scale of the damage DuPont has caused through its marketing, 

advertising, promotion and sale of its Imprelis™ herbicide is not yet fully known.  Because 

DuPont is still marketing, selling and encouraging lawn maintenance companies to utilize 

Imprelis™ throughout the United States, tens of thousands – if not hundreds of thousands – of 

additional trees will soon be affected, and trees that DuPont has already poisoned through its 

Imprelis™ herbicide, but which have not yet manifested visible symptoms, will continue to die. 

63. Further, because aminocyclopyrachlor is a chemical that persists in the 

environment and does not break down during composting, additional damage will occur when 

trees killed by Imprelis™ are composted if other plants, fruits, and vegetables are exposed to 

composting containing Imprelis™ residue. 

DuPont Attempts to Shift the Blame 

64. On June 17, 2011, after reports of Imprelis™’ trail of destruction began to surface 

and affected parties began contacting DuPont seeking answers and remedies, DuPont blatantly 

refused to accept responsibility.16 

65. Instead, DuPont, under the signature of Michael McDermott, DuPont Professional 

Products’ Global Business Leader, sent a form letter to lawn care professionals, representing that 

while DuPont’s “turf development team has been investigating these reports and we are trying to 

better understand the circumstances and whether the various symptoms are related to 

applications of DuPont™ Imprelis™ herbicide,”  its “investigation is not complete and we are 

working to determine what variables may have contributed to the symptoms being observed.” 

���������������������������������������� �������������������
15 http://www.freep.com/article/ 20110717/NEWS07/107170535/EPA-study-whether-Imprelis-lawn-weed-killer-
hurts-trees (last visited July 18, 2011). 
16 Exhibit 1. 
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66. In that same letter, DuPont also suggested that this rampant manifestation of tree 

deaths was not its fault, but rather the applicators’ fault.  DuPont asserted that  “[i]n most cases, 

Imprelis™ was not applied alone, but in a mixture with other herbicides, either pre-emergent, 

post-emergent and/or with a liquid fertilizer” and that “[s]ome reports indicate there may have 

been errors in use rates, mixing practices and/or applications to exposed roots, or the tree.” 

67. In its June 17, 2011 letter, DuPont, continued efforts to fraudulently, intentionally 

and maliciously evade responsibility for the tree damages caused by Imprelis™, DuPont warns 

lawn care professionals to “be careful that no spray treatment, drift or runoff occurs that could 

make contact with trees, shrubs and other desirable plants, and stay well away from exposed 

roots and the root zone of trees and shrubs.” 

68. Correspondingly, and in that same June 17, 2011 letter, DuPont also attempted to 

explain away the Imprelis™ tree poisoning by blaming environmental conditions and “stress” for 

the tree destruction.  Endeavoring to explain away this causal link, DuPont explains that 

“environmental conditions over the past few years have stressed trees, particularly spruces.  We 

have observed unfavorable symptoms in trees on properties that have not been treated with an 

herbicide.” 

69. DuPont’s explanation however, is belied by the facts.  As reported in the OSU 

Extension Bulletin, Extension experts and staff explicitly distinguish the damage caused by 

Imprelis™ from damage caused by the environment, stating that “[Imprelis™-related] symptoms 

are different from earlier Norway spruce symptoms this spring (total or sectional dieback) 

presumed to be associated with weather conditions over a number of months.”  OSU Article at 

5.A.  
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70. In any event, DuPont’s warnings came too late for the Plaintiff and those National 

Class and Ohio Subclass members already detrimentally affected as a result of Destruction By 

Imprelis™ poisoning. 

71. In a further effort to evade responsibility for its wrongful conduct, on or about 

June 7, 2011, under the heading “Tree Symptom Observations, Suggested Language From Lawn 

Care Professionals,” DuPont provided to lawn care professionals a “suggested” response letter 

for professionals to send to their clients who complained that their trees were damaged by 

DuPont’s Imprelis™ herbicide.  A copy of DuPont’s proposed form letter is attached hereto as 

Exhibit 2 (DuPont’s “Proposed Response”). 

72. By its Proposed Response, DuPont demands that lawn care professionals first 

suggest that the weather – rather than Imprelis™ poisoning – may be to blame for tree damage, 

stating that “[t]he impact of the 2010 drought and harsh winter has made 2011 a challenge for us 

as well as other lawn care professionals to maintain lawns and landscapes in our area.” 

73. DuPont then suggests that the lawn care management company, and not 

Defendant, should assume responsibility and liability for any damage caused by the Imprelis™ 

poisoning. 

74. DuPont’s proposed form letter – which is drafted as being authored by the 

President of a “Lawn Care Company” and not as being from DuPont – tells the lawn care 

company’s clients that “[w]e [i.e., the lawn care company] are aware that some customers have 

recently observed undesirable symptoms on selected evergreen trees on their property.  We are 

working to determine the potential cause[s] and circumstances.  While this work is continuing 

we wanted you to be aware that we are doing everything possible to identify the cause(s) and 

resolve the various situations.”  (Emphasis added).  
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75. In addition to being intentionally dishonest, DuPont’s efforts to shift blame from 

itself to lawn care professionals for the Imprelis™ poisoning has drawn swift and firm objection 

from lawn care professionals. 

76. On July 17, 2011, the Columbus Dispatch reported that “DuPont’s response, 

which included suggestions that lawn-care companies improperly applied Imprelis™, has 

angered some in the industry.”  Columbus Article at 2.  The Columbus Dispatch quotes Five 

Seasons Landscape Management Owner Bill Leidecker as saying “DuPont took no 

accountability, no responsibility; it gave us no outlet for any kind of assistance or help….The 

level of assistance and communication we’re receiving from DuPont is pathetic.”  Columbus 

Article at 2.  

77. Defendant’s blame-shifting and failure to respond to Imprelis™’ destruction has 

not helped Plaintiff or other members of the proposed National Class and Ohio Subclasses to 

treat, save, or replace their damaged trees, nor has it compensated lawn care professionals who 

purchased and used Imprelis™ for their damages arising from the Imprelis™ poisoning. 

78. DuPont’s Imprelis™ poisoning has resulted (and will continue to result) in the 

loss of thousands, if not hundreds of thousands, of mature pine and spruce trees, and has 

damaged Plaintiff and the other members of the National Class and Ohio Subclass. 

CLASS ACTION ALLEGATIONS 

79. Plaintiff brings this action on her own behalf and as a nationwide class action, 

pursuant to the provisions of Rule 23 of the Federal Rules of Civil Procedure on behalf of a 

Nationwide Class defined as: 

NATIONAL CLASS 
 

All persons, consumers and entities in the United States who 
purchased directly or indirectly and/or paid directly or indirectly 
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all or part of the purchase price of Imprelis™, and whose land or 
other property was treated with one or more applications of 
Imprelis™ as of October 4, 2010 including and through the date of 
trial (the “Class Period”).   
 

 Excluded from the National Class is any entity in which Defendant 

has a controlling interest, as well as Defendant’s officers and directors.  

80. Plaintiff further seeks to represent a Ohio Subclass defined as:  

OHIO SUBCLASS 

All persons, consumers and entities that reside in the State of Ohio 
who purchased directly or indirectly and/or paid directly or 
indirectly all or part of the purchase price of Imprelis™, and whose 
land or other property was treated with one or more applications of 
Imprelis™ as of October 4, 2010 including and through the date of 
trial (the “Class Period”).  
 

  Excluded from the Ohio Subclass is any entity in which Defendant has a controlling 

interest, as well as all officers and directors of Defendant.   

81. Certification of Plaintiff’s claims for class-wide treatment is appropriate because 

Plaintiff can prove the elements of its claims on a class-wide basis using the same evidence as 

would be used to prove those elements in individual actions alleging the same claims. 

82. Numerosity – Federal Rule of Civil Procedure 23(a)(1). The members of the 

National Class and Ohio Subclasses are so numerous that their individual joinder herein is 

impracticable.  Plaintiff is informed and believes that there are not less than tens of thousands of 

individuals and entities throughout the United States who have sustained property damages as a 

result of DuPont’s Imprelis™ herbicide.  The precise number of National Class and Ohio 

Subclass members and their addresses is unknown to Plaintiff, National Class and Ohio Subclass 

members may be notified of the pendency of this action by recognized, Court-approved notice 

dissemination methods, which may include U.S. mail, electronic mail, Internet postings, and/or 

published notice. 
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83. Commonality and Predominance – Federal Rule of Civil Procedure 23(a)(2) 

and 23(b)(3).  Common questions of law and fact exist as to all National Class and Ohio 

Subclass members and predominate over questions affecting only individual Class and Ohio 

Subclass members.  Such common questions of law or fact include: 

a. whether DuPont engaged in deceptive, false, misleading, or otherwise 
unfair business practices in its marketing, promotion, advertising, and sale of its 
Imprelis™ herbicide; 

 
b. whether DuPont concealed, omitted, or otherwise suppressed material 

facts pertaining to its Imprelis™ herbicide with the intent that Plaintiff and  all National 
Class and/or Ohio Subclass members rely on such concealment, omission, or other 
suppression in connection with its marketing, promotion, advertising, and sale of its 
Imprelis™ herbicide; 

 
c. whether DuPont knew or should it have known that its representations and 

advertisements regarding its Imprelis™ herbicide were unsubstantiated, false, deceptive, 
and/or misleading; 

 
d. whether DuPont’s conduct, as alleged herein, violates both Delaware and 

Ohio law; 
 
e. whether DuPont’s conduct, alleged herein, violates the Delaware 

Consumer Fraud Act, 6 Del. C. §2513 and Delaware’s Deceptive Trade Practices Act, 6 
Del. C. §§2531-36. 

 
f. whether DuPont’s conduct, as alleged herein, violates the Ohio Consumer 

Sales Practice Act, O.R.C. Section 1345.01 et seq.;  
 
g. whether DuPont’s conduct violates other similar state consumer protection 

statutes; 
 
h. whether Defendant’s conduct constitutes unjust enrichment; 
 
i. whether Plaintiff and all other National Class and Ohio Subclass members 

who purchased Imprelis™ and/or had their property treated with or otherwise affected by 
Imprelis™ suffered monetary damages and the proper measure of that loss; 

 
j. whether Plaintiff and  all other National Class and Ohio Subclass members 

are entitled to an award of punitive damages; and 
 
k. whether Plaintiff and all other National Class and Ohio Subclass members 

are entitled to declaratory and/or injunctive relief. 

Case: 1:11-cv-01517-LW  Doc #: 1  Filed:  07/22/11  20 of 44.  PageID #: 20



21 
 

 
84. DuPont engaged in a common course of conduct giving rise to the legal rights 

sought to be enforced by Plaintiff, on behalf of herself and all other National Class and Ohio 

Subclass members.  Similar or identical statutory and common law violations, business practices, 

and injuries are involved.  Individual questions, if any, pale by comparison, in both quality and 

quantity, to the numerous common questions that dominate this action. 

85. Typicality – Federal Rule of Civil Procedure 23(a)(3).  Plaintiff’s claims are 

typical of the claims of all other National Class and Ohio Subclass members because, among 

other things, all National Class and Ohio Subclass members were comparably injured through 

DuPont’s uniform misconduct described above and were thus all subject to and suffered  

property or monetary damages arising out of the use and application of DuPont’s Imprelis™ 

herbicide.  Further, there are no defenses available to DuPont that are unique to Plaintiff.   

86. Adequacy of Representation – Federal Rule of Civil Procedure 23(a)(4).  

Plaintiff is an adequate National Class and Ohio Subclass representative because her interests do 

not conflict with the interests of the other National Class and Ohio Subclass members she seeks 

to represent; she has retained counsel competent and experienced in complex class action 

litigation; and Plaintiff will prosecute this action vigorously.  The National Class and Ohio 

Subclass’s interests will be fairly and adequately protected by Plaintiff and her counsel. 

87. Declaratory and Injunctive Relief – Federal Rule of Civil Procedure 23(b)(2).  

DuPont has acted or refused to act on grounds generally applicable to Plaintiff and all other 

National Class and Ohio Subclass members, thereby making appropriate final injunctive relief 

and declaratory relief, as described below, with respect to the members of the National Class and 

Ohio Subclass as a whole. 
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88. Superiority – Federal Rule of Civil Procedure 23(b)(3).  A class action is 

superior to any other available means for the fair and efficient adjudication of this controversy, 

and no unusual difficulties are likely to be encountered in the management of this class action.  

The damages or other financial detriments suffered by Plaintiff and all other National Class and 

Ohio Subclass members are relatively small compared to the burden and expense that would be 

required to individually litigate their claims against DuPont, so it would be impracticable for 

National Class and Ohio Subclass members to individually seek redress for DuPont’s wrongful 

conduct.  Even if National Class and Ohio Subclass members could afford individual litigation, 

the court system could not.  Individualized litigation creates a potential for inconsistent or 

contradictory judgments, and increases the delay and expense to all parties and the court system.  

By contrast, the class action device presents far fewer management difficulties and provides the 

benefits of single adjudication, economy of scale, and comprehensive supervision by a single 

court.  Given the similar nature of the National Class and Ohio Subclass members’ claims, class 

treatment of this litigation will ensure that all claims and claimants are before this Court for 

consistent adjudication thereof and will be easily managed by the Court and the parties to this 

action. 

DELAWARE STATUTORY LAW CLAIMS 
 

FIRST CAUSE OF ACTION 
(Violation of the Delaware Consumer Fraud Act, 

6 Del. C. §§ 2511-27, 2580-84) 
 

89. Plaintiff incorporates by reference the allegations contained in the preceding 

paragraphs of this Complaint. 

90. Defendant DuPont is a “person” as defined by 6 Del. C. §§ 2511(7). 

91. ImprelisTM is “merchandise” within the meaning of 6 Del. C. §§ 2511(6). 
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92. ImprelisTM is and has been advertised and sold within the meaning of 6 Del. C. §§ 

2511(1) & (8). 

93. Delaware’s Consumer Fraud Act provides in relevant part that: 

The act, use or employment by any person of any deception, fraud, 
false pretense, false promise, misrepresentation, or the 
concealment, suppression, or omission of any material fact with 
intent that others rely upon such concealment, suppression or 
omission, in connection with the sale, lease or advertisement of 
any merchandise, whether or not any person has in fact been 
misled, deceived or damaged thereby, is an unlawful practice. 

 
6 Del. C. § 2513. 

94. DuPont is violating and has violated the Delaware Consumer Fraud Act’s 

proscription against misrepresentations, as well as it proscription against the concealment, 

suppression, or omission of any material fact by:  (a) representing that ImprelisTM is safe for the 

environment; (b) failing to disclose that ImprelisTM harms non-target vegetation even when used 

according to the direction on the label and; (c) failing to provide adequate instructions for the 

safe application of ImprelisTM. 

95. DuPont intended that Plaintiff and the other members of the National Class would 

rely and continue relying upon the facts that:  (a) ImprelisTM is safe for the environment; (b) 

ImprelisTM harms only target-vegetation when used according to the directions on the label and; 

(c) DuPont’s instructions for the safe application of ImprelisTM. 

96. DuPont’s advertising and sale of ImprelisTM is occurring and has occurred “in the 

conduct of any trade or commerce in part or wholly within this State” under the Delaware 

Consumer Fraud Act as:  (1) at least some of the deceiving conduct that violates 6 Del. C. § 2513 

originated, arose, was directed, and emanated from Delaware, and/or; (2) the presence of DuPont 

in Delaware is sufficient grounds for the Delaware Consumer Fraud Act to apply. 
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97. As a direct and proximate result of DuPont’s misconduct, Plaintiff and the other 

members of the National Class have been damaged in an amount to be proven at trial. 

98. In addition to compensatory damages, Plaintiff and the other members of the 

National Class are entitled to punitive damages because DuPont’s conduct was gross, oppressive, 

aggravated, or involved a breach of trust or confidence, particularly as DuPont continued to 

engage in its prohibited conduct notwithstanding substantial notice that its ImprelisTM  harms non-

target vegetation. 

99. Elderly or disabled National Class members are entitled to a civil penalty of 

$10,000, court costs, attorneys’ fees, and treble damages for each violation of the Delaware 

Consumer Fraud Act.  6 Del. C. §§ 2581, 2583. 

100. In addition to damages, Plaintiff seeks injunctive relief to prevent DuPont from 

marketing or selling ImprelisTM.  See 6 Del. C. §§ 2523.  Such relief is proper because the 

National Class members will suffer future harm to their property if ImprelisTM is used near that 

property. 

SECOND CAUSE OF ACTION 
Violation of Delaware Deceptive Trade Practices Act 

(6 Del. C. §§ 2531-36) 
 

101.  Plaintiff incorporates by reference the allegations contained in the preceding 

paragraphs of this Complaint. 

102. DuPont markets, marketed, sold, and sells ImprelisTM in the course of business as 

that term is used in 6 Del. C. §§ 2531(a). 

103. DuPont states and stated that ImprelisTM is safe for the environment, in violation of 

6 Del. C. §§ 2532(a)(5). 

Case: 1:11-cv-01517-LW  Doc #: 1  Filed:  07/22/11  24 of 44.  PageID #: 24



25 
 

104. DuPont implicitly represents and represented that:  (a) ImprelisTM harms only 

target vegetation when used according to the directions on the label and; (b) DuPont provides 

adequate instructions for the safe application of ImprelisTM, in violation of 6 Del. C. §§ 

2532(a)(5). 

105. As a direct and proximate result of DuPont’s past and continuing misconduct, 

Plaintiff and the other members of the National Class have been damaged in an amount to be 

proven at trial. 

106. In addition to compensatory damages, Plaintiff and the other members of the  

National Class seek reasonable attorneys’ fees because this is an exceptional case within the 

meaning of 6 Del. C. §§ 2533(b). 

107. In addition to compensatory damages, Plaintiff and the other members of the 

National Class are entitled to punitive damages because DuPont’s conduct was gross, oppressive, 

aggravated, or involved a breach of trust or confidence. 

108. In addition to damages, Plaintiff and the other members of the National Class seek 

injunctive relief to prevent DuPont from marketing or selling ImprelisTM.  See 6 Del. C. §§ 

2523(a).  Such relief is proper because Plaintiff and the other members of the National Class will 

suffer future harm to their property if ImprelisTM is used near that property. 

OHIO STATUTORY LAW CLAIMS 
 

THIRD CAUSE OF ACTION 
Violations of Consumers Sales Practice Act 

Ohio Revised Code Section §1345, et seq. 
 

109. Plaintiff incorporates by reference the allegations contained in the preceding 

paragraphs of this Complaint. 
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110. This cause of actions is brought pursuant to Ohio's Consumer Sales Practices Act, 

Ohio Revised Code §1345.01, et. seq. (the "CSPA"). 

111. Plaintiff is a consumer as defined by Ohio Revised Code §1345.01(D). Imprelis™ 

is a good within the meaning of the CSPA. 

112. DuPont is a supplier as defined by Ohio Revised Code §1345.01(C). 

113. Defendant’s conduct described herein involves consumer transactions as defined 

in Ohio Revised Code §1345.01(A).    

114. Defendant violated and continues to violate the CSPA by engaging in the 

following practices proscribed by the following subsections of Ohio Revised Code §1345.02 in 

consumer transactions with the Plaintiff and the other members the Ohio Subclass, which were 

intended to result in, and did result in, the sale of Imprelis™ to the Plaintiff and all other Ohio 

Subclass members: 

(A) by "commit[ting] an unfair or deceptive act or practice in connection with a 

 consumer transaction"; 

(B)(1) by representing that the products have "performance characteristics  . . .  uses, or 

benefits that [they] do [not] have"; 

(B)(2) by representing that the products are "of a particular standard, quality, grade, style 

 [or] prescription" when they are not; and 

(B)(4) by representing that the product "is available to the consumer for a reason that 

 does not exist; 

(B)(5) by representing that the products are being "supplied in accordance with a 

 previous representation," when they are not; 

(B)(8) by representing "[t]hat a specific price advantage exists, if it does  not." 
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115. Defendant further violated and continues to violate the CSPA by engaging in the 

following practices proscribed by Ohio Revised Code §1345.03 in consumer transactions with 

Plaintiff and  other members of the Ohio Subclass, which were intended to result in, and did 

result in, the sale of Imprelis™ to Plaintiff and other members of the Ohio Subclass: 

(A) because Defendant has engaged and is engaging in "an unconscionable act or 

 practice in connection with a consumer transaction;" 

(B)(2) because Defendant "knew at the time the consumer transaction was entered into 

 that the price was substantially in excess of the price at which similar property or services 

 were readily obtainable in similar consumer transactions by like consumers;" 

(B)(3) because Defendant "knew at the time the consumer transaction was entered into of 

 the inability of the consumer to receive a substantial benefit from the subject of the 

 consumer transaction;" 

(B)(6) because Defendant "knowingly made a misleading statement of opinion on which 

 the consumer was likely to rely to the consumer's detriment;" 

116. Defendant violated the CSPA by making representations about Imprelis™ when it 

knew, or should have known, that the representations and advertisements were unsubstantiated, 

false, unfair, deceptive and/or unconscionable and otherwise have no reasonable basis in fact. 

117. Pursuant to the CSPA and similar state laws, Plaintiff and the Ohio Subclass are 

entitled to rescind the consumer transactions, recover damages or other appropriate relief under 

Rule 23 of the Federal Rules of Civil Procedure. 

118. The false, unfair, deceptive and/or unconscionable acts complained of herein have 

previously been declared to be false, unfair, deceptive and/or unconscionable and made available 

for public inspection by the Attorney General of Ohio including, but not limited to: 
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a. The Complaint and Judgment Entry attached as Exhibit (3), captioned State Ex 

Rel. Fisher v. Kahl; DBA Dr. Kahl & Associates, case number C940338, First 

District Ohio Court of Appeals, Hamilton County (“Kahl”); 

b. The Assurance of Voluntary Compliance attached as Exhibit (4), captioned In re 

Michelin North America, Inc., Public Inspection File number 10002782 

(“Michelin”) 

119. Kahl is substantially similar to case to the instant matter.  In Kahl, the defendant 

violated CSPA when it misrepresented the quality and characteristics of its product, a hypnosis 

technique designed to stop smokers from smoking.  The defendant claimed that its “stop-

smoking” program has a “98% proven success rate” and that it is “one of the most successful 

stop smoking programs in the United States.”  The Attorney General’s office issued a 

substantiation request to defendants to support their advertising claims.  The defendants failed to 

provide the requested substantiation.  Defendants there were found in violation of R.C. § 

1345.02(A) by violating Ohio Admn. Code 109:4-3-10(A).  The court in Kahl issued a 

permanent injunction against defendants from committing any unfair and deceptive acts or 

practices which violates R.C. 1345.02. 

120. In Michelin, the Attorneys General of several states, led by the Attorney General 

of Tennessee, commenced an investigation into whether Michelin’s advertisements and 

promotional claims concerning its MICHELIN® Latitude® Tour HP tires violated consumer 

protection laws of the respective states.  The Attorneys General contended that the 

advertisements did not adequately disclose specific conditions of the claims in the 

advertisements; that the claims made by Michelin only applied when Michelin’s Latitude® tires 

were compared to a specific group of tires in the tire industry, and not the entire tire industry, as 
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Michelin represented in its advertisements; and that the findings of Michelin’s own study 

backing its claims were not clearly and conspicuously explained.  In Michelin, the parties 

reached an agreement and entered into an Assurance of Voluntary Compliance. 

121. The circumstances in the instant matter and in Kahl and Michelin are similar in 

that defendants in both cases purport to have substantiation to the claims they make.  In Kahl, 

after defendants repeatedly refused to submit substantiation upon request, the court decided the 

defendant possessed no data backing its claims. In Michelin, the advertisements did not 

adequately disclose specific conditions of the claims in the advertisements. In the instant matter, 

DuPont claims that Imprelis™ is “the most scientifically advanced turf herbicide in over 40 

years” and that “independent university researchers and contractors have conducted over 400 

field trial protocols to evaluate Imprelis™.”  Notwithstanding DuPont’s contrary marketing 

representations, Imprelis™ is far more harmful than represented.  Moreover, like the defendant 

in Michelin, DuPont did not adequately disclose the specific conditions of the claims in its 

marketing and advertising of Imprelis™. 

122. Accordingly, Defendant had notice that in connection with its marketing, 

advertising and sale of Imprelis™ in Ohio, it is a false, unfair, deceptive and/or unconscionable 

act or practice to make misrepresentations regarding that product’s quality. 

123. As a direct and proximate result of Defendant’s violation of Ohio Revised Code 

§1345.03, Plaintiff and other members of the Ohio Subclass have suffered actual damages, the 

full extent of which will be proven at trial. 

124. Alternatively, pursuant to Ohio Revised Code §1345.09(A), Plaintiff and the other 

members of the Ohio Subclass are entitled to rescind the consumer transactions or recover actual 

damages plus an amount not exceeding $5,000 in non-economic damages. 
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125. Pursuant to Ohio Revised Code §1345.09(B), Plaintiff and the members of the 

Ohio Subclass are entitled to rescind the transactions or recover three times the amount of the 

Plaintiff's actual economic damages or two hundred dollars, whichever is greater plus an amount 

not to exceed $5,000 in noneconomic damages or recover damages or other appropriate relief.  

126. Pursuant to Ohio Revised Code §1345.09(D), Plaintiff, on her own behalf and on 

behalf of the other members of the Ohio Subclass seek an Order enjoining the above-described 

wrongful acts and practices of the Defendant and for restitution and disgorgement. 

127. Pursuant to §1345.09(E), this Complaint will be served upon the Ohio Attorney 

General, Michael DeWine. 

128. Plaintiff, on her own behalf and on behalf of the other members of the Ohio 

Subclass, reserve the right to allege further violations of Ohio's CSPA as Defendant’s conduct is 

ongoing. 

FOURTH CAUSE OF ACTION 
Violations of Ohio's Deceptive Trade Practices Act 

Ohio Revised Code Section §4165, et seq. 
 

129. Plaintiff incorporates by reference the allegations contained in the preceding 

paragraphs of this Complaint. 

130. DuPont is person as defined in Ohio Revised Code §4165.01(D). 

131. For the reasons discussed above, Defendant has engaged in false, unfair, 

deceptive, untrue and misleading advertising in violation of the following subsections of Ohio's 

Deceptive Trade Practices Act §4165.02 because Defendant:  

(A)(2) "Causes likelihood of confusion or misunderstanding as to the source, 

sponsorship, approval, or certification of goods. . .  " 
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(A)(4) "Uses [and has used in the past] deceptive representations. . .in connection with 

goods . . ."; 

(A)(7) "Represents that goods. . . have sponsorship, approval, characteristics, ingredients, 

uses [or] benefits. . . that they do not have. . ."; 

(A)(9) "Represents that goods . . . are of a particular standard, quality or grade" and "they 

are of another;" 

(A)(10) "Disparages the goods . . . of another by false representation of fact;" 

(A)(11) "Advertises goods . . . with intent not to sell them as advertised." 

132. Plaintiff and other members of the Ohio Subclass reserve the right to allege other 

violations of the law under the deceptive trade practices acts as Defendant’s conduct is ongoing. 

133. Defendant’s conduct caused and continues to cause substantial injury to Plaintiff 

and the other Ohio Subclass Members.  Plaintiff has suffered injury in fact and has lost money as 

a result of Defendant’s deceptive conduct. 

134. Plaintiff and the Ohio Subclass members seek equitable relief and to enjoin 

Defendant on the terms that the Court considers reasonable. 

FIFTH CAUSE OF ACTION 
Product Defect in Design or Formulation 

Ohio Revised Code §2307.75 
 

135. Plaintiff incorporates by reference the allegations contained in the preceding 

paragraphs of this Complaint. 

137. At all times relevant to this action, Defendant manufactured, designed, formulated, 

produced, created, made, constructed and/or assembled Imprelis™ , used by Plaintiff and the 

other members of the Ohio Subclass.   
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138. Defendant’s Imprelis™  was defective in that at the time Imprelis™  left 

Defendant’s control, the foreseeable risks associated with its design or formulation exceeded the 

benefits associated with that design or formulation.   

139. The Defendant’s Imprelis™  was in an unsafe, defective, and inherently dangerous 

condition which was unreasonably dangerous to its users and, in particular, Plaintiff and the 

other members of the Ohio Subclass.   

140. At all times relevant to this action, Defendant’s Imprelis™ was in a defective 

condition and unsafe, and Defendant knew, had reason to know, or should have known that its 

Imprelis™  was defective and unsafe, especially when used as instructed and in the form and 

manner as provided by Defendant.   

141. The nature and magnitude of the risk of harm associated with the design and 

formulation of Defendant’s Imprelis™ , including dead trees, is high in light of the intended and 

reasonably foreseeable use of Imprelis™ for garden application of herbicide.   

142. It is highly unlikely that the ultimate consumers of Defendant’s Imprelis™  would 

be aware of the risks associated with Defendant’s Imprelis™ through either warnings, general 

knowledge or otherwise.   

143. The likelihood was high that the design or formulation would cause environmental 

harm including extensive tree deaths, in light of the intended and reasonably foreseeable use of 

Imprelis™ .   

144. The design or formulation did not conform to any applicable public or private 

product standard that was in effect when Imprelis™  left the control of its manufacturer, the 

Defendant.   
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145. The design or formulation of Defendant’s Imprelis™  is more dangerous than a 

reasonably prudent consumer would expect when used in its intended or reasonable foreseeable 

manner.  It was more dangerous than Plaintiff and other members of the Ohio Subclass expected.    

146. The intended or actual utility of Defendant’s Imprelis™  is not of such benefit to 

justify the risk of tree death or even destruction of entire gardens or greens. 

147. There was both technical and economic feasibility, at the time the Defendant’s 

Imprelis™ left Defendant’s control, of using an alternative design or formulation that would not 

cause environmental harm.   

148. The defective design or formulation of Defendant’s Imprelis™ was not caused by 

an inherent characteristic of the Imprelis™ which is a generic aspect of herbicides that cannot be 

eliminated without substantially compromising Imprelis™’ usefulness or desirability and which 

is recognized by the ordinary person.  This is demonstrated by numerous safer alternative 

herbicides that are available on the market to treat trees. 

149. A practical and technically feasible alternative design or formulation was available 

that would have prevented the harm for which Plaintiff and the other members of the Ohio 

Subclass suffered.    

150. By reason of the foregoing, the Defendant is liable to the Plaintiff and members of 

the Ohio Subclass for the manufacturing, designing, formulating, producing, creating, making, 

constructing, and/or assembling a product that is defective in design and formulation.  

 
SIXTH CAUSE OF ACTION 

Product Defect Due to Inadequate Warning and/or Instruction 
Ohio Revised Code §2307.76 

 
151. Plaintiff incorporates by reference the allegations contained in the preceding 

paragraphs of this Complaint.  
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152. Defendant had a duty to warn Plaintiff and the other members of the Ohio Subclass 

of the risks associated with Defendant’s Imprelis™ , namely, the risk of tree death and other 

environmental harm.  

153. Defendant knew, or in the exercise or reasonable care, should have known about 

the risk of environmental harm its Imprelis™  would cause.   

154. Defendant failed to provide warnings or instructions that a manufacturer exercising 

reasonable care would have provided concerning the risk of tree death, in light of the likelihood 

that their product would cause destruction of yards and other garden spaces, for which Plaintiff 

and all members of the Ohio subclass suffered.  

155. Defendant’s Imprelis™  is defective due to inadequate post-marketing warning or 

instruction. 

156. Defendant knew, or in the exercise or reasonable care, should have known about 

the risk that  its Imprelis™  causes environmental harm.  

157. Defendant failed to provide post-marketing warnings or instructions that a 

manufacture exercising reasonable care would have provided concerning the risk of tree death, in 

light of the likelihood that the product causes a variety of environmental harm, for which 

Plaintiff and other members of the Ohio Subclass suffered.  

158. Defendant’s Product does not contain a warning or instruction regarding the 

harmful effects for normal trees and gardens.   

159. The risk of environmental harm is not an open and obvious risk or a risk that is a 

matter of common knowledge with respect to its Imprelis™ . 

160. By reason of the foregoing, the Defendant is liable to the Plaintiff and the other 

members of the Ohio Subclass, for the manufacturing, designing, formulating, producing, 
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creating, making, constructing, and/or assembling a product that is defective due to inadequate 

warning or instruction.  

SEVENTH CAUSE OF ACTION 
Product Defect in Failure to Conform to Representations 

Ohio Revised Code §2307.77 
 

161. Plaintiff incorporates by reference the allegations contained in the preceding 

paragraphs of this Complaint.   

162. Defendant’s Imprelis™  was defective in that, when it left the Defendant’s 

control,  it did not conform to Defendant’s representations relating thereto. 

163. Defendant’s representations about its Imprelis™  are false, misleading, and 

inaccurate. 

164. Defendants describe and represent that  its Imprelis™  has characteristics that 

simply do not conform to reality.  Rather than acknowledging that its Imprelis™  causes 

environmental harm and tree deaths, Defendant describes  its Product as being safe.   

165. Defendant’s representations about its Imprelis™  are in stark contrast to the tree 

death that  its Produce actually causes.  

166. While Plaintiff believes and avers that Defendant acted negligently and recklessly 

in making the representations, in the event Defendant is not found to have acted negligently or 

recklessly, Defendant are still liable for the damages and injuries suffered by Plaintiff and the 

other members of the Ohio Subclass, pursuant to ORC §2307.77. 

167. By reason of the foregoing, the Defendant are liable to the Plaintiff and the other 

Ohio Subclass members for manufacturing, designing, formulating, producing, creating, making, 

constructing, and/or assembling a product that is defective in that it did not conform, at the time 

it left the Defendant’s control to representations made by Defendant.   
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COMMON LAW CLAIMS 
 

EIGHTH CAUSE OF ACTION 
Negligence 

 
168. Plaintiff incorporates by reference the allegations contained in the preceding 

paragraphs of this Complaint. 

169. DuPont owed a duty to warn Plaintiff and the other members of the Ohio Subclass 

that: (a) Imprelis™  is not safe for the environment; (b) Imprelis™  harms non-target vegetation 

when used according to the directions on the label and; (c) DuPont does not provide adequate 

instructions for the safe application of Imprelis™ . 

170. DuPont owed a duty to Plaintiff and other members of the Ohio Subclass not to 

design, market, and sell a herbicide that would harm non-target vegetation even when used as 

directed; 

171. DuPont breached its duty to warn Plaintiff and the other members of the Ohio 

Subclass that: (a) Imprelis™  is not safe for the environment; (b) Imprelis™  harms non-target 

vegetation when used according to the directions on the label and; (c) DuPont does not provide 

adequate instructions for the safe application of Imprelis™ . 

172. DuPont breached its duty to Plaintiff and the other members of the Ohio Subclass 

not to design, market, advertise and sell a herbicide that would kill desirable vegetation even 

when used as directed; 

173. Absent DuPont’s breach of its duty to warn Plaintiff and the other members of the 

Ohio Subclass that: (a) Imprelis™  is not safe for the environment; (b) Imprelis™  harms non-

target vegetation when used according to the directions on the label and; (c) DuPont does not 

provide adequate instructions for the safe application of Imprelis™ , Plaintiff and the other 

members of the Ohio Subclass would not have suffered harm resulting therefrom. 
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174. Absent DuPont’s breach of its duty not to design, market, and sell an herbicide that 

would kill desirable vegetation even when used as directed, Plaintiff and other members of the 

Ohio Subclass would not have suffered harm resulting therefrom. 

175. As a direct and proximate result of DuPont’s misconduct, Plaintiff and the other 

members of the Ohio Subclass have been damaged in an amount to be proven at trial. 

176. In addition to compensatory damages, Plaintiff and other members of the and Ohio 

Subclass are entitled to punitive damages because DuPont’s conduct was gross, oppressive, 

aggravated or involved a breach of trust or confidence. 

178.   In addition to damages, Plaintiff and other members of the Ohio Subclass seek 

injunctive relief to prevent DuPont from marketing or selling Imprelis™ .  Such relief is proper 

because Plaintiff and other members of the Subclass will suffer future harm to their property if 

Imprelis™  is used near that property.  

NINTH CAUSE OF ACTION 
Unjust Enrichment 

 
179. Plaintiff incorporates by reference the allegations contained in the preceding 

paragraphs of this Complaint.  

180. Plaintiff pleads this Count in the alternative. 

181. DuPont derived profits and was otherwise unjustly enriched from its marketing 

and sale of Imprelis™. 

182. Plaintiff and other members of the Ohio Subclass have been impoverished 

because of Imprelis™  because they paid for a product that causes substantial damage to their 

property far in excess of any benefit the Product may have. 

183. Plaintiff and other members of the Ohio Subclass have been impoverished 

because DuPont has been enriched.  
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184. DuPont has no justification for selling Plaintiff or the other members of the Ohio 

Subclass an herbicide that it has not tested adequately and that harms large quantities of non-

target vegetation, particularly without an adequate warning. 

185. It would be unjust for DuPont to retain the benefits it has attained by marketing, 

advertising and selling Imprelis™ as being safe for the environment, marketing, advertising and 

selling Imprelis™  without adequate testing, failing to warn Plaintiff and other members of the 

Ohio Subclass that it had not tested Imprelis™ adequately, and marketing, advertising and 

selling Imprelis™ even though it harms a substantial quantity of non-target vegetation when used 

as directed. 

186. Plaintiff and other members of the Ohio Subclass do not have an adequate remedy 

at law. 

TENTH CAUSE OF ACTION 
Negligent Misrepresentation 

 
187. Plaintiff incorporates by reference the allegations contained in the preceding 

paragraphs of this Complaint. 

188. Defendant represented that Imprelis™ is safe for the environment, marketing, 

advertising and selling Imprelis™ without adequate testing, failing to warn Plaintiff and the 

other members of the Ohio Subclass that it had not tested Imprelis™ adequately, and marketing, 

advertising and selling Imprelis™ even though it harms a substantial quantity of non-target 

vegetation when used as directed. 

189. On the packaging of Imprelis™, DuPont represents it as being safe for the 

environment.  

190. These representations were material facts that influenced Plaintiff and the other 

members of the Ohio Subclass to purchase Imprelis™. 
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191. Defendant made these representations with the intent to induce Plaintiff and the 

other members of the Ohio Subclass to act upon them purchasing Imprelis™. 

192. At the time Defendant made these representations, Defendant knew or should 

have known that these representations were false or made them without knowledge of their truth 

or veracity. 

193. Plaintiff and the other members of the Ohio Subclass justifiably and detrimentally 

relied on these representations and, as a proximate result thereof, have and will continue to suffer 

damages in an amount to be proven at trial. 

194. Plaintiff and other members of the Ohio Subclass suffered a loss of money as a 

result of Defendant’s wrongful conduct because: (a) they would not have purchased Imprelis™ 

on the same terms if the true facts concerning the dangers of Imprelis™ had been known; (b) 

Imprelis™ did not perform as promised; and (d) Plaintiff and other members of the Ohio 

Subclass have paid and will suffer damages in an amount to be proven at trial. 

ELEVENTH CAUSE OF ACTION 
Fraud 

 
195.  Plaintiff incorporates by reference the allegations contained in the preceding 

paragraphs of this Complaint. 

196. Defendant made material false representations that Imprelis™ is safe for the 

environment, by marketing, advertising and selling Imprelis™ as a product meant to be an 

advanced herbicide which is safe for the environment.   

197. These representations were material facts that Defendant made with knowledge of 

their falsity and with intent to defraud. 
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198. Defendant’s marketing, advertising and selling Imprelis™ as an advanced 

herbicide which is safe for the environment reasonably induced Plaintiff and other members of 

the Ohio Subclass to purchase Imprelis™.  

199. The purchase and subsequent application of Imprelis™ on Plaintiff  and other 

Ohio Subclass members’ trees, lawns, and gardens has harmed a substantial quantity of non-

target vegetation when used as directed.  

200. Plaintiff and other members of the Ohio Subclass suffered loss of money as a 

result of their reliance on Defendant’s false representations that Imprelis™ is safe for the 

environment.  

TWELFTH CAUSE OF ACTION 
Fraudulent Concealment 

 
201. Plaintiff incorporates by reference the allegations contained in the preceding 

paragraphs of this Complaint.  

202. Defendant has committed and continues to commit wrongful concealment of their 

actions surrounding the use and safety of Imprelis™. 

203. Defendant continues to conceal the dangers of using Imprelis™ as directed, and 

still refuses to admit the connections between thousands of dead or dying trees and the use of 

Imprelis™.  

204. Plaintiff and the other members of the National Class and Ohio Subclass bring 

this action because they are unable to discover the operative facts involved with the 

environmental safety of Imprelis™ within the Class period.  

205. Plaintiff and the other members of the National Class and Ohio Subclass operated 

and continue to operate with due diligence until discovery of the facts.  
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RELIEF REQUESTED 

 WHEREFORE, Plaintiff, on her own behalf and on behalf of the other members of the 

National Class and Ohio Subclass respectfully request that this Honorable Court enter judgment 

against DuPont, awarding the following relief: 

(A)  An Order certifying this action as a class action (and certifying, if necessary, 

appropriate subclasses), appointing Plaintiff Class Representative for the National 

Class and the Ohio Subclass and her counsel as Class Counsel for the National 

Class and Ohio Subclass; 

(B) Injunctive relief barring DuPont from the continued sale of Imprelis™; 

(C) Compensatory damages, including the cost of replacing trees which have been 

damaged or have died, are dying or will die from the past use of Imprelis™; 

(D) Statutory damages and treble damages and such other relief as provided by the 

applicable  statutes; 

(E) Punitive damages for DuPont’s malicious, intentional, gross, oppressive, 

aggravated conduct, or any conduct that involved a breach of trust or confidence. 

(F) Prejudgment and post-judgment interest on such monetary relief; 

(G) The costs of bringing this suit, including reasonable attorneys’ fees and costs 

where allowed by law; and 

(H) All other relief to which Plaintiff, the National Class and Ohio Subclass may be 

entitled and which the Court deems proper. 
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JURY DEMAND 

 Pursuant to Federal Rule of Civil Procedure 38(b), Plaintiff and other members of the 

National Class and Ohio Subclass demand a trial by jury on all claims in this Complaint so 

triable. 

 

 

July 22, 2011 

Respectfully Submitted, 

 

/s/ John R. Climaco     
    John R. Climaco (0011456) 
    jrclim@climacolaw.com 
    John A. Peca (0011447) 
    japeca@climacolaw.com 
    CLIMACO, WILCOX, PECA,  
    TARANTINO & GAROFOLI CO., LPA 
    55 Public Square, Suite 1950 
    Cleveland, Ohio 44113 
    P: 216.621.8484 
    F: 216.771.1632 
 
    Patrick G. Warner (0064604) 
    pgwarn@climacolaw.com 
    CLIMACO, WILCOX, PECA,  
    TARANTINO & GAROFOLI CO., LPA 
    35 North Fourth Street, Suite A 
    Columbus, Ohio 43215 
    P: 614.437.2522 
    F: 614.386.1029 
  

�  
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Richard J. Arsenault (LA Bar #02563) (To be 
admitted Pro Hac Vice) 
John Randall Whaley (LA Bar #25930) (To be 
admitted Pro Hac Vice) 
Jennifer M. Hoekstra (LA Bar #31476) (To be 
admitted Pro Hac Vice) 
NEBLETT, BEARD & ARSENAULT 
Post Office Box 1190 
Alexandria, LA  71309-1190 
Phone:  (318) 487-9874 
Facsimile:  (318) 561-2591 
rarsenault@nbalawfirm.com    
jrwhaley@nbalawfirm.com 
jhoekstra@nbalawfirm.com  
www.nbalawfirm.com  
 
 
Adam J. Levitt (Illinois Bar # 02616433) (To be 
admitted Pro Hac Vice) 
John E. Tangren (Illinois Bar # 6279906) (To be 
admitted Pro Hac Vice) 
WOLF HALDENSTEIN ADLER 
  FREEMAN & HERZ LLC 
55 West Monroe Street, Suite 1111 
Chicago, Illinois  60603 
Tel:  (312) 984-0000 
Fax:  (312) 984-0001 
levitt@whafh.com 
tangren@whafh.com   

 
 

Jerrold S. Parker (New York Bar # 1894666) (To be 
admitted Pro Hac Vice) 
PARKER WAICHMAN ALONSO LLP 
6 Harbor Park Drive 
Port Washington, New York 11050 
T: (516) 466-6500 
F: (516) 466-6665           

                                              Email: jerry@yourlawyer.com 
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Jordan L. Chaikin (Florida Bar #878421) (To be 
admitted Pro Hac Vice) 
Peter J. Cambs, Sr.  (Florida Bar # 0084063; New 
York Bar #1909316 (To be admitted Pro Hac Vice)  
PARKER WAICHMAN ALONSO LLP 
3301 Bonita Beach Road, Suite 101 
Bonita Springs, Florida 34134 
T: (239) 390-1000 
F: (239) 390-0055        
Email: jchaikin@yourlawyer.com 

 
 

 Attorneys for the Plaintiff and the Class 
�
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